PEDEPAT

I'ox 2016-2017

TemMa BBIIYCKHOI KBAJM(PUKANMOHHON PadoThl: «3alura IpaB B
00J1acTy IEHCMOHHOTO 00eCTeueHus 0 3aKOHOAATEeIbCTBY PD».

ABTOpP BBINYCKHOH KBaJIM(PUKAIMOHHOM PadOTHI: CTyJIEHTKa 3 Kypca
CIIO KOpumnueckoro nactutyta ®I'BOY BO «IlaTturopckuii rocyaapCcTBEHHbIN
yauBepcuteT: A6pamsa Onus [laBumoBHa.

Hay4Hblii pykoOBOAUTE/Nb BBINYCKHOW KBaJH(PUKAIMOHHON PadoOTHI:
KaHJ. TeJ. HayK, JIOUEHT Kadeapbl TEOPHUH W HCTOPUHM TOCYIapCTBa M IpaBa
AnekceeBa lMuHa CepreeBHa.

Caenennsi 00 opranmsanum-zakasumke: PenepalbHOE roCyJapCTBEHHOE
OrOPKEeTHOE 00pa30BaTeNIbHOE YUpEXkKACHHE BhICIIEr0 00pa3zoBanus «lIaruropckuii
rOCyAapCTBEHHBIA YHUBEPCUTETY.

IHo comemuanbnocTu 40.02.01 npaBo u opraHuzanusi COIUAIBLHOIO
obecrnieuenus (IImOCO)

YpoBeHb 00yueHusi cpeaHee npogeccuoHaibLHOe 00pa3oBaHue

IOpuanyeckuit HHCTUTYT

Kadeapa Treopuu 1 HCTOPHUHU roCyIapCcTBA U NPpaBa

AKTYaJIbHOCTH TEMbI HCCJIEIOBAHNUS 3aKIIFOYAETCSA B TOM, UTO IEHCUOHHOE
oOecrieyeHue B Halllel CTpaHe SIBJISIETCS OJJHUM M3 OCHOBHBIX BUJOB COLMATIBLHOTO
oOecrieueHus U MPaBoO Ha HETO OTHOCHUTCS K YMCITY BaXKHEHUIIINX COIMAIBHBIX TIPAB,
3akperieHHbIX B KoHctutynnu Poccutickoit @enepanum.

Hear wucciaeqoBaHusi 3aKIIOYaeTCs B BBISIBJICHUU  3(PGEKTUBHOTO
JEHCTBYIOLIErO MMPABOBOI'O MEXaHM3Ma 3allUThl MpaBa YeJIOBEKa HAa NEHCUOHHOE
oOecrieueHne, TaKk Kak 3alliTa IpaB paccMaTpUBAaeTCsl B KadyecTBE OJHON W3
rapanTuil OECIPENsITCTBEHHON X peain3aliuu.

JUIst TOCTH>KEHMS LIENN MIPEATIOIAraeTCsl PELIEHUE CIEIYIONUX 3a4a4:

l. OmnpeneneHue NOHATUA TAPAHTHM MpaB TPAXKIAH HA NEHCUOHHOE
o0ecnieueHrne U uX Kinaccudukaius (BbIACICHUE TEX BUAOB TapaHTUl, KOTOPbHIE

SBIIAIOTCS HamboJiee 3HAa4YMMBIMH, O6€CHC‘{I/IB8.I-OHII/IMI/I peaiu3aluio MW 3alluTy



NIEHCUOHHBIX MPAB).

2. O60ocHOBaHME BKIIOUCHUS B CHCTEMYy TapaHTHH TpaBa Ha MEHCHOHHOE
oOecrieyeHue, TakOW TrapaHTUU - Kak IMpaBO Ha 3allUTy, KOTOpas MOXKET
KBATH(UITUPOBATHCS KaK «TapaHTHsI TapaHTHID).

3. AHamu3 TpaBOBbIX CMNOCOOOB 3alllUTHl HApPYIIEHHOTO TIpaBa Ha
NIEHCMOHHOE OOECIICUYCHHE, BBIABICHHE MECTa U 3HAUYECHUs CYACOHOW 3allluThl
Cpeau 3TUX CIOCOOOB.

4. Pa3paboTka TIOHSTUS TICHCHOHHBIX CIIOPOB M  KPUTEPUEB UX
KJ1accu(ukanuu, onpeeneHne npeaMeTa 1 CyobeKToB IEHCHOHHOTO CIopa.

5. BHecenme = mNpemIOKEHMM,  HANPaBICHHBIX  HA  JaJbHEUIIEE
COBEpIICHCTBOBAHME IMPABOBOTO MEXaHM3Ma 3allUThl MpPaB TPAXKIAH Ha
NIEHCUOHHOE 00ECTICYEeHHE.

Pe3yabTaT MpOBEJEHHOTO HCCIEAOBAHUS IO3BOJIsIET CHOPMYIUPOBATH
CJIEIYIOIINE BBIBOBI.

3ammTa TEHCHOHHBIX MpPaB U CBOOOJ YEJIOBEKa SBIsETCS Haubosee
3G (HEKTUBHBIM CPEIICTBOM BOCCTAHOBJICHHUS HApyIICHHBIX NpaB rpaxaad. [Ipaso
Ha 3amuTy rapantupoBaHo Kak Konctutynuen P®, Tak u MeXIyHapOIHBIMH
MPaBOBBIMM aKTaMH, B 4YacTHOCTH, BceoOmieil neknaparueid ImpaB 4YejoBeKa,
EBpormeiickoit KOHBEHIIMEH O 3alTUTE MPaB YeJI0BEKa U OCHOBHBIX CBOOOI.

B npaBoBoii TeopuM AOCTATOYHO OOJIBILION MHTEpEC YIENSETCs BOIMPOCAM
rapaHTUN 3alUTHI TIPaB B 00JACTH MEHCHOHHOTO 00€CTIeueHMsI, pacCMaTPUBACTCS
MOHATUE TApAaHTUN TpaB 4YelOBEeKa, M3ydaeTcs ero CoJep:KaHhe, COOTHOLIEHUE
NOHATUH  «TapaHTUM»,  «OXpaHa»,  «3alIUTay, «TapaHTHPOBAHHOCTHY,
«obecrnieyeHne», a TakKe MPUBOAMUTCS KiIacCU(UKAIMS CUCTEMBbI TapaHTHIl TpaB
YEJI0BEKA.

OnpeneneHueM «rapaHTHUU 3allATHl  1paB YEJIIOBEKa» OXBAaThIBAETCS
COBOKYITHOCTh OOBEKTUBHBIX U CYOBEKTUBHBIX YCIOBHM, KOTOpPHIC HAMIPaBJICHBI HA
MOJIHOE OCYUIECTBJICHUE U MHOTOCTOPOHHIOIO 3alUTY MpaB U CBOOOJ rpaxkiaH, a
TaKK€ Ha TMPEJOTBpAllleHUsT BO3MOXKHBIX TPUYMH U MPEMSITCTBUA  HX

HCOCYILICCTBIICHUA.



B 3aBucHMMOCTH OT KOHKPETHOTO pPacCMAaTPUBAEMOIO IpaBa YEJIOBEKA U
rpaXJaHWHA TAPAHTHH MOTYT KJIACCU(MUIIUPOBATHCS MO PA3TUIHBIM OCHOBAHUSIM.
["apanTy MOTYT MOJpa3JeNsAThCS Ha OO0IIME U crenuaibHble (IOPUIUYECKUE)
rapantuu. [lpu sTOM o0O0mME JEAIT HAa SKOHOMHUYECKHE, TMOJUTUYECKUE U
IyXOBHbIe. Bce ropuauueckue rapaHTud, T.€. MaTE€pUAIBHO-IIPABOBBIE,
MPOLIETypHBIE U MpolleccyalbHble 00BEIUHEHB HOPMATUBHON COCTABJISIONICH UX
OpraHW3allid W B3aUMOJCHCTBUSA, KOTOpas OOYCIIOBJIEHA IPOIECCYaThbHOM
CUCTEMOM MPaBOBBIX CPEJCTB, BBIMOJIHSIONUX OCOOYI0 pOJib B OOecCrneueHuu
peann3annu JEKJIApUPOBAHHBIX MPAB YEJIOBEKA U IPakKJaHUHA.

Conepxanve TmpaBa TpaXJaHMHA HA  TIEHCHMOHHOE  oOecrnedyeHue
MPEACTaBIIeT COOOM KOMIUIEKC TMPAaBOMOYMM TpakJaHWHA Ha MOJTy4YeHUE
MaTepUaIbHOTO OOECIEUEHUs] MPU HACTYIUICHUU OMNPEACIICHHBIX >KU3HEHHBIX
00CTOSITENILCTB, MOJYYEHUH MEHCHUOHHOTO 00€CleUueHus, PEryJisipHOe MOJIyYCHHE
oOecrieueHus: Ha OMNPENICTICHHOM YpPOBHE, TapaHTUPYIOIIEM JOCTOMHBIE YCIOBHS
JKW3HU, @ B UTOTE U MPaBO Ha >XKU3Hb, MOJyUYCHUE 00ECIICUCHUSI B YCTAHOBJICHHOM
MOpSIKE - MyTEM JOCTAaBKH Ha JIOM, 4Y€pe3 OTICICHUE CBA3U, MYTEM OTKPBITHS
cyera.

[Ipu3Hanue rocynapCTBOM IpaBa Ka)XJAOTO TpakJaHWHA Ha IIEHCUOHHOE
obecrieuenue (crarbst 39 Konctutyuuu P®D) Bieder 00s3aHHOCTH TrocyaapcTBa
rapaHTHPOBATh €0 PEATU3aALHUIO.

l'ocynmapcTBeHHass 3amurTa TEHCUOHHBIX MPaB  TPAXKIAH  SBISETCSA
FOPUINYECKON TapaHTUEW 3allUThl UX KOHCTUTYUHMOHHBIX mpaB. [lox 3ammron
MMOHUMAETCSl BOCCTAHOBJIEHUE TOJIOKEHUS, CYIIECTBOBABIIETO O HAPYIIECHUS TOTO
WM WHOIO TpaBa. A TOCyAapCTBEHHAs 3alllUTa 3TO, MPEXKIE BCEro, MpaBoBas
3al[uTa, KOTOpasi OCYIIECTBIISIETCS TOCYaPCTBOM WJIA €70 OpPraHaMH.

ConepxaHue MpaB TpaKJaH HAIJIEKUT PacCMATPUBATh KaK COBOKYMHOCTh
KOHKPETHBIX MPABOMOYHM, pealu3aius KOTOPBIX HalpaBlieHa Ha MOJIHOE
BOCCTAHOBJICHME HApYILIEHHOI'O0 IIpaBa, BKJIIOYas [pPaBO Ha IIEHCUOHHOE
obecneuenue. K uncny Takux mpaBoMOUYUi OTHOCST:

a) BBIOOP TPaKIaHMHOM CITOc00a 3alUTHI;



0) mpaBo o00XanoBaTh peIIeHWE WIA JEHCTBUE JIO0OT0 OpraHa,
KOMITETEHTHO PeIIaTh BOIPOCH ICHCHOHHOTO 00ECTICUCHNS,

B) IpaBO OO0XKajgoBaTh pelIeHHWe WU jeicTBue (Oe3leicTBHE) opraHa,
OCYIICCTBIISIONIETO  MEHCHOHHOE  o0ecmedeHue, JMOO  oOpaTuThCs, B
KOMIIETEHTHBIN OpraH B clly4ae BOSHUKHOBEHHUS CIIOpa O MpaBe Ha JH000M cTaguu
peanu3aluuy mpaBa Ha IEHCUOHHOE 00€CTIeUeHHUE;

r) mpaBo 00KajmoBaTh pemieHue u (Wiu) aeicTBue (Oe3aeicTBuE) oprana,
OCYIIECTBIISIONIETO «IIEHCUOHHOE OOecrnedeHue, JIn00 00paTuThCs KOMIETEHTHBIH
opras B clTydae BO3HUKHOBEHHS CITOpa O MPaBe 1O JIF0OOMY BOIIPOCY, BIUSIOMEMY
Ha O00BEM W COJACpKaHWE TpaBa Ha CONHAIBHOE OOeCredeHue, BKIIOYAs
MIEHCUOHHOE;

) TPOCTOTY U JOCTYMHOCTh CHOCOOOB 0O0XKajoBaHUA, JEUCTBUU
(6e3nericTBuil) M (WiIM); PEIICHHWH; OPraHOB; OCYIIECTBIISIONINX, MEHCHOHHOE
oOecrieueHue, U OOpallleHU B KOMIIETEHTHBIA OpPraH B Cly4yae BO3HUKHOBEHMSI
CIIopa o MpaBe M0 BOTPOcaM NIEHCHOHHOTO 00ECTICUCHHS;

€) MPaBo Ha MOJIHOE BOCCTAHOBIICHNE HAPYIIIEHHOTO TIPaBa Ha MEHCHIO.

[Tonq TICHCHOHHBIM CIIOPOM CIIEAyeT TIOHMMATh pPa3HOTIACUE MEXKIY
CTOPOHAMHU TICHCMOHHBIX M TECHO CBSI3aHHBIX C HUMH OTHOIIEHUW MPOLIETYyPHO-
MPOLIECCYaTbHOTO XapakTepa [0 BOMPOCaM, CBSI3aHHBIM C TPUMEHEHUEM
3aKPETUICHHBIX B 3aKOHE YCJIOBHM M HOPM TIEHCHOHHOTO OOCCTICUCHMSI, MOPSIAKa
peanu3auy mpaBa Ha TIEHCUMOHHOE O0eCIeueHne, YCTAHOBJICHUEM FOPHINYECKUX
(bakToB, HEOOXOAMMBIX JJII BOSHHUKHOBEHHUS JTHUX OTHOIICHHH, JTUOO IO TOBOIY
00>aJ0BaHMs MPUHATOTO PEIICHUS, BRIPAXXEHHOES B BHJIC OOpaIICHHS OJHOTO W3
CyOBEKTOB yKa3aHHBIX OTHOIIEHUN B KOMIIETEHTHBIN OpraH, KOTOPbIN 00s3aH €ro
pPacCMOTpPETh B YCTAHOBJICHHOM 3aKOHOM TIOPSIKE B OIPEICICHHBIC CPOKH M O

pe3ylibTarax COO6IHI/ITB 3as1BUTCIIIO.

Pexomenpanuu:
B kauecTBe OCHOBHBIX TapaHTUM IIpaBa TIpaXJaH Ha [EHCUOHHOE

o0OecrneyeHue mojiaraeM 000CHOBaHHBIM BbIICIIUTb U paCCMOTPETh DKOHOMUUYCCKUC



U IOPUINYECKUE TapaHTUH, TaK KAK IMEHHO OHHM SIBJISIOTCSI HAanboJee 3HAaYNMbIMH,
BIUSIONMMMHA HAa OCYIICCTBICHHE W 3aIlUTy IICHCHOHHBIX TIpaB TpakKIaH.
DKOHOMHUYECKHE TapaHTUU o00pa3yroT (UHAHCOBBIE pECcypchl, 0€3 KOTOPHIX
peanm3aiys MEHCHOHHOTO o0ecredeHusi HeBo3MoXkHA. OpHako camu 1o cebe
PKOHOMMYECKHE YCIIOBHS HE MOTYT OOECIEeUUTh MPaBO I'PaKJIaHWHY Ha IMEHCHIO,
TeMm OoJjiee 3alIUTUTh €ro OT IMOCATAaTeNIbCTB W HApPYIICHUH, B CBS3M C YeM OHU
HY)KJIAIOTCSI B CIHEIUATBHBIX, HOPUIWYECKUX TapaHTHSAX, T.€. B CIHHBIX II0
nmpaBoBoi (opMe CpeacTBax, IPHU3BAHHBIX HEMOCPEACTBEHHO 00eCIeunBaTh
MIPaBOMEPHOE IIOJIb30BAHUE IIpaBaMH, HWCIIOJMHEHHE OO0S3aHHOCTEH, OXpaHy U
3aIIUTY MPaB HA IIEHCHIO, €€ MOTyICHUE.

[Tonaraem nenecooO6pa3HbIM B cirydae npuHsATus [leHcnonHoro kojaekca P®
3aKpeNUTh HOPMY, MPEAyCMATPUBAIOIIYIO COACp)KAaHWE MpaBa TpaKJaHWHA, Ha
rOCYJapCTBEHHYIO 3aIllIUTY C yKa3aHHEeM KOHKPETHBIX MPAaBOMOUYWN I'pakJIaHUHA,
peanu3ais KOTOPBIX HallpaBlieHa Ha IIOJHOE BOCCTAaHOBJICHHE HAPYIIIEHHOIO
npaBa, Ha ICHCMOHHOE o0ecIeueHue.

Cuuraem, 4YTO TIPUBEJCHHOE IIOHATHE IIGHCHOHHOTO CIIOpa CIeayeT
3akpenuTth B mnpoekre IlencnmonHoro koxekca P®, npunsAtHe KOTOpPOro B
Oymkaiiiiee BpeMsi, Ha HaIll B3TJISAJ, SBISCTCS OOBEKTHBHONW HEOOXOIMMOCTBHIO B
HEIsIX  yHOpSJAOYEHHUs] M COBEPIICHCTBOBAHUS  BCErO0  IEHCHOHHOTO
3aKOHOJIATEIbCTBA, BKJIOYAs HOPMBI, 3aKPEIULIONIME IPABOBOM MEXaHHW3M

34U ThI IICHCUOHHBIX IIPpaB I'PaKJIaH.



