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The relevance of the research topic In the period from 1992 to 2010, Russia saw a sharp increase 

in the number of citizens who had mental disorders. On average, the growth rate was more than 

16 %, which in digital terms was equal to 585 thousand people. On the territory of Russia and 

other European countries, there is not only an improvement in the standard of living, but also the 

development of medicine, as a result of which life expectancy increases. The appearance of a large 

population of the elderly age group is characterized by an increase in the number of people whose 

mental disorders are justified by age-related changes. Despite the fact that the presented problems 

are acute for the Russian state, their legal regulation is fragmentary, not coherent and flexible. As 

a result, some of them were sharply criticized by the judicial authorities. Thus, the European court 

of human rights considered the case "Shtukaturova (Shtukaturov) V. the Russian Federation", in 

which a ruling was issued on March 27, 2008 (complaint no.44009/05). In addition, in accordance 

with the decision of the constitutional Court of the Russian Federation dated June 27, 2012 No. 

15-P in the case of checking the constitutionality of clauses 1 and 2 of article 29, item 2 of article 

31 and article 32 of the civil code of the Russian Federation in connection with the complaint of a 

citizen I. B. Delovoy, it was established that the current institution of guardianship and 

guardianship is not based on modern ideas that the life of a person with mental disorders should 

be normalized. Otherwise, the requirements of the Convention and other international obligations 

of Russia are not met. Legislative regulation introduced by the Federal law of 30 December 2012 

№ 302–FZ "On amendments to chapters 1, 2, 3 and 4 of the civil code of the Russian Federation" 

in connection with the decision of the constitutional Court of the Russian Federation of June 27, 

2012 №15–P, only lightly touched on the ways of protection of persons with mental disorders, 

allowing to recognize individuals suffering from a mental disorder, not only incompetent, but also 

limited in capacity (item 2 of article 30 of the civil code). In our opinion, it is advisable to study 

the legal regulation of institutions of guardianship and guardianship in foreign legislation in order 

to identify its features and possible borrowing of some elements in the Russian legal system. For 

example, in France, as a result of the 2007 reform, and in Switzerland as a result of the 2012 

reform. a new legal regulation has been developed for the protection of the rights of legally 

incapacitated and disabled adults of a systemic nature based on a conceptual revision of approaches 

to the protection of persons suffering from mental disorders and persons whose mental abilities 

are changed due to old age. In addition, according to the Decree of the President of the Russian 

Federation from July 18, 2008 No. 1108 "On improvement of the civil code" it is necessary 

"harmonization of the provisions of the civil code with the rules of regulation of respective 

relations in the EU law". 

The purpose of the work: to identify the problem and conduct a comparative legal analysis of the 

legal regulation of guardianship and guardianship in relation to incapacitated and partially capable 

adults in Russia, in order to develop models for more complete and flexible legislative regulation 

in this area. 

Objective: 

- consider the history of the formation of the institution of guardianship and guardianship in Russia 

abroad; 

- compare the concept and goals of the institution of guardianship and guardianship in Russia and 

abroad; 

- determine the legal nature of this institution; 

- to conduct a comparative legal analysis of the current legal regulation of guardianship and 

guardianship relations in Russia and abroad; 



- analyze the grounds for establishing and terminating custody and guardianship; 

- analyze the content of legal relations of guardianship and guardianship; 

- compare the main participants in custody and guardianship relationships in foreign countries. 

The theoretical and practical significance of the research is that the findings can be used to 

further improve the existing legislation, which will help to improve the quality of life of persons 

with mental and psychiatric disorders, including because of their age, but also to embody, 

enshrined in the Constitution of the Russian Federation the provisions on the social state 

(paragraph 1 of article 7, part 1 of article 37), to implement the guarantees of the rights and 

freedoms of man and citizen (article 17) and the principle of proportionality (paragraph 3 of article 

55 of the Constitution). The consolidation of the principles set out in the recommendations of the 

Committee of Ministers of the Council of Europe in the legal system of the Russian Federation 

will help bring Russian legislation closer to the generally accepted principles governing the 

protection of the rights of adults in European countries. 

Results of the study. 

1. based on the analysis of the legal regulation of guardianship and guardianship of adult citizens 

in Russia and abroad, a trend in the development of foreign legislation in the direction of 

humanizing the attitude to individuals with individual characteristics, more involvement of such 

people in public relations, taking into account the peculiarities of their development, has been 

identified. 

2.based on the conducted research, the fundamental principle of ensuring the protection of persons 

with mental disabilities has been identified, which is to respect self-determination and autonomy 

of the will. This principle can be implemented in legislation, through preventive protection, 

through a contract of assignment of protection in the future. 

3. as a result of the analysis, the need for the distribution of competence and responsibility between 

the guardians (Trustees) to prevent conflicts between several guardians (Trustees) of one ward in 

the future ("specialization of guardians (Trustees)") has been identified. 

4. the study reveals contradictions in legislation where indefinite restriction or deprivation of legal 

capacity under Russian law and, accordingly, indefinite term of custody and guardianship of adults 

suffering from mental disorders contradict paragraph 4 of article 12 of the Convention on the rights 

of persons with disabilities, adopted by the UN General Assembly Resolution No. 61/106 of 

December 13, 2006. 

5. The result of the analysis revealed the criterion stipulated in clause 2, article 30 of the civil code, 

under which the capacity of a citizen suffering from mental disorder, may be limited. The phrase 

"the ability to direct their actions with the help of others" is unclear, which creates difficulties in 

law enforcement. 

Recommendations:  

1. To fix in the Federal law from "Custody and guardianship" provisions on the establishment of 

guardianship for a specified period, e.g. five years, with the possibility of renewal because the state 

of the ward may change for better or worse, which may require the abolition or establishment of 

other security measures. 

2. In order to increase the effectiveness of any amendments in clause 2, article 30 of the civil code, 

allowing to recognize individuals suffering from a mental disorder, not only incompetent, but also 

limited in capacity, proposes to amend and clarify the wording of "the ability to control his actions 

with other persons" because it is ambiguous and creates difficulties of enforcement. It is proposed 

to make changes to the criterion "the ability to direct their actions with the help of others", the 

criterion "the need for assistance, advice and control to perform legally significant actions". 


